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Newsroom
Argento on 'Internet Censorship' Bill
Professor Zoe Argento weighs in on the debate surrounding an online controversy charging that 19 U.S. senators
voted to "censor the Internet."

The Providence Journal's PolitiFact column's "Truth-O-Meter" feature recently cited Professor Zoe
Argento:

Bloggers: Sheldon Whitehouse and 18 other senators "voted to censor the Internet."
The Truth-O-Meter Says: False

Dec. 10, 2010: As the WikiLeaks
controversy rages and concerns about web censorship in China percolate, another Internet debate has
erupted closer to home.

Bloggers, legal scholars, tech gurus and a host of others have accused 19 U.S. senators, Rhode
Island's Sheldon Whitehouse among them, of voting to censor the Internet.

The claims are intense -- hundreds of them sprinkled all over the Internet -- and they are angry.

The vote they're talking about happened Nov. 18, when the Senate Judiciary Committee unanimously
approved the "Combating Online Infringement and Counterfeits Act," a bill they say would help the Justice
Department crack down on websites that "sell or distribute" counterfeit or illegally copied goods, such as
music or prescription medication.

If passed, the law would allow the U.S. attorney general to seek a court order to block a web address
"dedicated to infringing activities," in other words, sites whose only function is to traffic in counterfeit or
unauthorized goods. If and only if a judge were to agree, the federal government could order the Internet
provider to essentially remove that site from public view. The site wouldn't actually be gone. It would still
be available through its I.P. address, a numerical identification code, for users savvy enough to find it that
way.

The goal of the infringement bill is to curb online piracy and protect intellectual property by policing sites
that violate the policy, according to its co-sponsor and Judiciary Committee Chairman Patrick Leahy, D-Vt.

"Rogue websites are essentially digital stores selling illegal and sometimes dangerous products. If they
existed in the physical world, the store would be shuttered immediately and the proprietors arrested,"
Leahy wrote in a Dec. 7 commentary in The Hill, a congressional publication. "There is no excuse for this
behavior simply because it happens online and owners operate overseas. The internet needs to be free -not lawless."

The bill awaits consideration by the full Senate, which probably won't take up the issue before the lameduck session ends.

But that didn't stop the buzz on the blogosphere. That same day, Wired.com posted a story under the
headline "Web censorship bill sails through Senate committee." Techdirt, a leading technology blog,
offered its own version: "The 19 Senators who voted to censor the Internet."

Buttressing those allegations was a strongly worded letter to the committee from a group of 49 prominent
law professors who offered a grim assessment: "For the first time, the United States would be requiring
Internet service providers to block speech because of its content."

First amendment groups and others expressed similar opposition.

The bill may be meant to target counterfeiters and pirates, but skeptics say they worry that, regardless of
the original intent, it could create a framework that might one day allow zealous judges to block sites such
as YouTube and Facebook, where users may unwittingly share copyrighted material. The threat to free
speech is hard to ignore, they say.

"The genesis of law is to go after the worst of the worst offenders, but I fear it’s going to lead to Internet
censorship down the line," said David L. Hudson Jr., a scholar at the First Amendment Center at
Vanderbilt University.

Those opposed say the legislation would also allow the Justice Department to blacklist websites with
limited judicial review, blocking access to them through "prior restraint" before it is determined that the site
is operating unlawfully.

Above all, critics say the bill threatens the very freedoms that make the Internet's flow of ideas so
valuable.

"One thing people are really worried about is a
worst case scenario -- for example, a politically biased AG using the bill if it became law to shut down a
website just because he or she doesn’t agree with it," said Roger Williams University School of Law
Assistant Prof. Zoe Argento, who was among the professors who signed the letter to Congress.

Argento cited the potential example of a blogger reprinting large portions of former President George W.
Bush's new memoir for the purposes of criticizing it. A politically motivated attorney general could use the
law to block the website, as opposed to going through the traditional process of a legal challenge where
both sides are heard.

On the other side of this very heated issue, supporters, among them the entertainment industry and even
the American Newspaper Association, say something must be done to protect intellectual property from
online thieves. As of now, there are only a few means of recourse against such infringement: going after
the individuals -- college students, etc. -- who purchased counterfeit materials, or by suing Internet service
providers, thereby engaging in a protracted civil court battle.

The infringement legislation, they say, will allow them to use the federal justice system to go straight to the
source of a costly problem.

They dismiss concerns about the bill's so-called slippery slope, stressing the rigorous judicial review that
all cases would have to undergo to ensure that the law applies. Websites can be blocked only if the U.S.
attorney general can prove that it "has no demonstrable, commercially significant purpose or use other
than" to traffic in infringed or counterfeit goods.

In instances when copyrighted material has been stolen, the original, legitimate site will not be touched.

"The law is meant to go after offenders who are the worst of the worst violators of intellectual property law.
They are profiting off others work and the Supreme Court has held that such violations are not protected
speech," said Matt Thornton, a spokesman for Whitehouse.

Leahy in his commentary piece agreed. "Some have argued the conduct should be excused as free
speech because it happens on the Internet," he wrote. "That argument contradicts the basic tenet of
copyright law, which, as Justice [Sandra Day] O'Connor explained, is the very 'engine of free expression.'
"

Even if you believe the bill is flawed, said Villanova School of Law Associate Prof. Michael Risch, "when
you view it in the most technical way, it's not censorship because the website is still up, you can still get to
it through the I.P. address."

Now back to the initial claim. It's clear the 19 senators voted unanimously to approve the bill, but does that
constitute censoring the Internet? We argue that it does not. Censorship is defined as the deletion of
speech or content considered objectionable. For example, when the Chinese blocked websites related to
Tiananmen Square, that was censorship.

In this case, the sites this law could be applied to do not offer free speech of any kind, they distribute
stolen or counterfeit goods. Even if you don't agree with that interpretation, consider what Hudson of the
First Amendment Center told us: "I fear it’s going to lead to Internet censorship down the line."

The key there is the phrase "down the line." That may well be true. The threat of censorship could loom.
But we simply do not know that for sure. And that was not the intention of the senators who voted in favor
of the bill.

Had the bloggers proclaimed that the vote "could lead to censorship," they'd be offering an opinion and
we'd let them off the hook. But they didn't qualify their statements. They made bold allegations that relied
on conjecture, not fact, thereby declaring that the bill will immediately censor the Internet.

It will not.

We find this statement False.

For full story, click here. [http://www.politifact.com/rhode-island/statements/2010/dec/10/blogposting/bloggers-say-sen-sheldon-whitehouse-voted-censor-i/]

